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A FIRST HAND OBSERVER OF THE 
HAVANA CONFERENCE SPEAKS 


Mr. Buell, Research Director and F. P. A. 
observer at the Havana Conference, will discuss 
the conference with members of the Association 
at the annual meeting at the Hotel Astor, New 
York, on April 14. The luncheon begins at 12:45, 
the meeting at 1:45. Members only are to be 
admitted. For a good seat, reserve promptly, 
as reservations are crowding in. 


WHOSE VICTORY? 


HE State Department’s tentative ap- 
oe covesl of the recent Mexican oil 
regulations marks the end of a contro- 
versy which has lasted for ten years. 
While the impulse of most of us will be 
to forget an unpleasant episode, this is a 
case where a little retrospection may be 
good for the soul. 


In 1917, the Mexican people enacted a 
widespread social program designed to 
save the remaining resources of the coun- 
try from falling under foreign control. 
The new constitution provided, among 
other things, for the nationalization of 
petroleum resources. 


A few years later the Supreme Court 
of Mexico handed down a decision stating 
that the constitution was not retroactive; 
it did not affect rights existing in 1917. 
Proceeding to define these rights, it de- 
clared that they had been derived from 
Mexican legislation which stated that the 
owner of land must perform “some posi- 
tive act”” manifesting his intention to exer- 
cise his right to oil before the government 
was obliged to recognize this right. In 
1923 a conference was held in Mexico 
City in regard to this and other questions 
at which the Mexican commissioners re- 
iterated the doctrine of “positive acts,” 
but in which the American commissioners 
simply reserved the rights of American 
citizens to the subsoil. In 1925 and 1926 
laws and regulations were issued carry- 
ing into effect Article 27 of the Mexican 
constitution. These required that every 
foreign oil operator surrender his former 
title in favor of a government concession 
running for fifty years. But land on 
which no “positive act” had been per- 
formed by implication reverted to the 


government, even though title to such land 
had been acquired before 1917. 

The United States objected to the sub- 
stitution of a concession for a title on the 
ground that this impaired a vested in- 
terest, and because American companies 
could not, under the Mexican constitution, 
hold such concessions unless they waived 
their rights to the diplomatic protection 
of the United States. The United States 
also declined to accept the doctrine of 
“positive acts.” Its position was summar- 
ized in a note of July 31, 1926, in which 
Secretary Kellogg declared: 

“The very essence of a vested interest is 
that it is inviolable and cannot be impaired 
or taken away. ... No title can be secure if 
it is to be deemed vested only in the sense 
that it has been enjoyed in the past and that 
it is, therefore, subject to curtailment or 
destruction through the enforcement of laws 
enacted subsequent to its acquisition.” 

A survey of Mexican statutes had con- 
vinced Mr. Kellogg that Americans who 
acquired lands whether by fee ownership 
or lease obtained not a mere optional right 
to the oil deposits contained therein, but 
the “exclusive property” in such deposits. 

In November, 1927, the Supreme Court 
of Mexico handed down a decision in effect 
declaring invalid the 50-year time limit 
on concessions. There is a difference of 
opinion whether the court by implication 
upheld the substitution of concessions for 
titles. In January, 1928, the Mexican Con- 
gress amended the Petroleum Law, strik- 
ing out this time limit. On March 27, 
President Calles signed regulations which 
provide that holders of titles acquired be- 
fore 1917 “shall petition for a confirma- 
tion” of their rights, which shall be ef- 
fected through a government concession 
that, according to the terms of the con- 


tract, “operates as a recognition of ac- 
quired rights.” Such concessions will be 
granted provided “positive acts” had been 
performed upon the land before 1917. 
These concessions shall be issued without 
limitation of time, but they cannot, ac- 
cording to the projected concession, be 
transferred in any case to foreign com- 
panies or governments. Mexico makes 
substantial concessions in two respects; 
concessions are for an unlimited period of 
time; the narrow definition of “positive 
acts” used in the 1926 regulations is abol- 
ished in favor of the wider definition used 
at the Mexico City Conference of 1923. 


The important question whether or not 
foreign companies may obtain these con- 
cessions without waiving their rights to 
the protection of the United States is left 
vague. The provision to this effect usually 
contained in contracts is omitted from 
the form of agreement which the com- 
panies will have to follow. According to 
one interpretation, it is the intention of 
the Mexican Government not to enforce 
the Calvo clause. But such a procedure 
would obviously be illegal since the clause 
is written into the Mexican constitution. 
Even if the present government ignores 
the clause a later one may revive it. The 
Mexican Government may meet this diffi- 
culty by regarding the new contract not 
as a concession but as a permit to which 
the constitution does not apply. The 
difficulty with this interpretation is that 
the regulations use the same word—con- 
cession—as is found in the constitution. 

In accepting such a vaguely worded 
compromise, the United States has re- 
treated from the ground taken in the note 
of July 31, 1926. It now agrees that titles 
may be “confirmed” by concessions; that 
these concessions shall apply only to lands 
where “positive acts” have been per- 
formed, and that these concessions shall 
not be sold to any foreign company or 
government. Probably the most im- 
portant part of this decision is that the 
United States finally accepts the interpre- 
tation of the Mexican court in regard to 
the local laws under which American 
property rights were originally acquired. 
From the practical standpoint, American 
oil interests will probably drill as much 
oil in Mexico hereafter as in the past. 

Nevertheless, this settlement may be of 
the utmost importance in the future as 
far as other countries are concerned. 
Legislation has recently been enacted or 
is pending in Brazil, Chile, Argentina, and 
Colombia directed against foreign oil. 
Last September, the Argentina House ap- 
proved a bill providing for the govern- 
ment monopoly of oil production; in De- 
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cember, a government commission in 
Brazil began to study a proposal to na- 
tionalize oil fields; in the same month, 
Colombia enacted a law reserving to the 
government petroleum resources not al- 
ready alienated. Apparently no such 
legislation has been threatened in Ven- 
ezuela, the leading center of oil produc- 
tion, where Sefior Gomez, the Diaz of the 
country, has given away concessions with 
a dictator’s liberality. But already the 
rumble of protest is being heard in the 
land; Gomez will go the way of other 
mortals; some day an angry populace will 
attempt to recover what has been given 
away. 

If the Morrow “settlement” is a prece- 
dent, the United States in the future will 
look with more sympathy upon the efforts 
of Latin America to protect itself from 
foreign capital than it has in the past. 
Nevertheless, if further controversy is 
not to be aroused, some means must be 
established to draw the line in these coun- 
tries between confiscation and due process. 
While in the United States the line is 
drawn by the courts, in the international 
field it has been done by diplomacy. Even 
under the best circumstances, the diplo- 
matic process is unsatisfactory in deter- 
mining what is essentially a legal ques- 
tion—in determining just how far a state 
may go in altering the status of alien 
property. The State Department will 
merit great praise if it takes advantage 
of the forthcoming Pan American Arbi- 
tration Conference to bring about the 
establishment of arbitral machinery which 
will transfer these cases from the arena 
of political haggling to the more serene 
forums of the law. R.L.B 


Note 


Mr. Lucius Root Eastman, formerly a 
member of the F. P. A. Executive Board, 
has recently been appointed the first 
American member of the Economic Com- 
mittee of the League. This Committee 
was formed by the League after the Eco- 
nomic Conference held in Geneva last 
May. 

Mr. Eastman’s wide knowledge of com- 
mercial and industrial conditions in the 
United States should make a very valuable 
contribution to the work of the Committee. 
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